Britain's Fight Against
The ‘Silver Lance’

A Radical Overhaul of
The U.K.’s Bribery Laws

n November 20, 2008, the Law Commission of
OEngland and Wales' published its report,

Reforming Bribery, thereby recommending a
radical overhaul of the United Kingdom’s existing
bribery and corruption laws. Legal commentators in
the United States and around the world have welcomed
the Law Commission’s “effort to bring in laws that are
easy to understand and rightly impact on the same way
on the public and private sectors.”” It is widely believed
that the UK. is essentially playing “catch-up” with its
cousin across the Atlantic and the proposed law is “a

clear echo of America’s Foreign
Corrupt Practices Act.”® The pro-
posed law is expected to be imple-
mented in the U.Ks next parlia-
mentary session and, when
passed, will radically alter the
U.K’s investigation and prosecu-
tion of bribery. With a Mutual
Legal Assistance Treaty firmly in
place between Great Britain and
the United States, and with the
increased level of cooperation
between the law enforcement
agencies of the two countries,
U.S. white collar defense lawyers
and in-house counsel of multina-
tional corporations would do well
to take heed of this development.

Existing U.K. Bribery
and Corruption Law

In England, bribery has been
contrary to the law at least since
the Magna Carta declared in the
13th century: “We will sell to no
man ... either justice or right™
U.K. law has had a patchwork of
bribery offenses dating back many
years — indeed, some dating back
to the 13th century.’ The most
important amongst these are the
Public Bodies Corrupt Practices
Act 1889, the Prevention of
Corruption Act 1906, and the
Prevention of Corruption Act
1916.° Originally, none of these
statutes expressly referred to
bribery of foreign public officials.
In 2001, the U.K. enacted its Anti-
terrorism, Crime and Security Act
2001. This Act amended the 1906
Act and the common law crime to expressly cover bribe
recipients whose functions have no connection with the
U.K. and are carried out outside the UK. The 1889 Act
was also amended similarly to extend the definition of
public bodies to equivalent institutions outside the U.K.”

In the face of all these laws going back hundreds of
years, a question arises as to why the U.K. is gearing up
for a radical overhaul of its bribery laws. In order to
understand the impetus for the U.K.s push to overhaul
its laws and image to combat international bribery and

Author’s Note: “Fight with silver lances and you will
never lose.” Diogenianus, Adagia, i, 81 (c. 125 A.D.).This was
the response of the Delphian Oracle to Philip of Macedon
when he asked how he might be victorious in war. See
BURTON STEVENSON, THE MACMILLAN Book OF PROVERBS, MAXIMS
AND FAMOUS PHRASES 241 (1947). Philip used to the full the
crafty advice of the Delphian Oracle by bribing the rival

commander.“Silver lance” is a euphemism for bribery.
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BAE Systems & the Al Yamamah Deal®

BAE Systems plc is a global defense company with signif-
icant operations in the United States, Sweden, South Africa,
Australia, Saudi Arabia, and India as well as in the U.K? In 2007,
with over $25 billion in revenue, BAE was ranked as the third
largest defense company in the world.™

In July 2004, a whistleblower’s claims that BAE had a $120
million“slush fund”to facilitate defense contracts triggered an
investigation by the U.K.'s Serious Fraud Office (“SFO")." From
2004 until 2006, the SFO probed and investigated the allega-
tions that in order to secure a lucrative arms contract, the Al
Yamamah deal, BAE allegedly paid off several Saudi officials,
including Prince Bandar bin Sultan bin Abdul Aziz Al Saud
(“Prince Bandar”).”? Apart from allegations of bribes totaling
approximately $2 billion, there were also allegations that BAE
provided certain Saudis with chartered aircraft, luxury limou-
sines, exotic vacations, prostitutes, and settlement of the
Saudis’gambling debts.

The SFO issued a statutory notice to BAE on October 14,
2005, requiring it to disclose details of payments to agents and
consultants related to the Al Yamamah contracts. In response,
BAE's solicitors wrote a confidential memorandum to the UK's
Attorney General, Lord Goldsmith, seeking to persuade him to
halt the investigation on the grounds that it would be “serious-
ly contrary to the public interest” and would “seriously affect
relations between the U.K. and Saudi Arabian Governments.”
On December 6,2005, the SFO and the Attorney General start-
ed what is known as“Shawcross exercise”in the UK, a practice
by which facts and opinions affecting public policy can be
sought from Government ministers by the Attorney General in
order to acquaint himself with all that is relevant in deciding
whether it is in the public interest to pursue a prosecution.®

On December 16, 2005, the Cabinet Secretary responded
to the Shawcross exercise. The Secretary noted that while it
was ultimately for the Attorney General and the prosecuting
attorneys to decide whether the investigation should contin-
ue, the commercial considerations of the AlYamamah deal, the
strategic importance of Saudi Arabia in the fight against
Islamic terrorism, and the damage to British security interests
should the investigation continue, must be considered before
making any decision.

The SFO remained skeptical that Britain's economic or
security interests merited terminating the investigation —
especially when the UK. had ratified the Organization for
Economic Co-operation and Development’s (OECD) interna-
tional convention to combat bribery that specifically prohib-
ited economic considerations from influencing investigation
and prosecution of bribery. The investigation continued
throughout 2006 until the SFO was about to obtain access to
certain bank accounts in Switzerland. This provoked an
explicit, blatant,and unprecedented threat from Saudi Arabia
representatives to the U.K.government.

Prince Bandar approached the U.K. Prime Minister’s
office and threatened that if the SFO did not stop the investi-

gation, the Al Yamamah deal would be scrapped and intelli-
gence and diplomatic relations between Saudi Arabia and
the U.K. would be severed.™

On September 29, 2006, the Cabinet Secretary wrote to
the Attorney General that the severe damage to the U.K's pub-
lic interest was “imminent” if the BAE investigation were to
continue. In addition, the U.K's Ambassador to Saudi Arabia
informed the Director of the SFO that the threats made by the
Saudis were “very grave”and that“British lives on British streets
were at risk.”

On December 5, 2006, Prince Bandar met with the U.K's
foreign policy officials. Prince Bandar let it be known that he
had spent the week in Paris negotiating the purchase of fight-
er aircraft — an alternative to the Al Yamamah deal with the
U.K.— with President Chirac. On the evening of the same day,
the Legal Secretary suggested to the Attorney General that
Prime Minister Tony Blair be consulted in this matter.

In a memorandum dated December 8, 2006, the Prime
Minister asked the Attorney General if the Attorney General
would reconsider the public interest issues raised by the ongo-
ing investigation as:

“[T]he continuation of the SFO investigation into Al
Yamamah risks seriously damaging Saudi confidence in
the U.K. as a partner. It is also my judgment that such
damage risks endangering U.K. national security, both
directly in protecting citizens and service people, and
indirectly through impeding our search for peace and
stability in this critical part of the world.”

On December 11, 2006, the Prime Minister and the
Attorney General met. While the Attorney General was con-
cerned that halting the investigation would send a bad mes-
sage about the UK's credibility, the Prime Minister was of
view that “higher considerations” and “supervening national
interest” were at stake.The message from 10 Downing Street
was clear: drop the case now.

The Attorney General and the SFO wrestled with a
grave dilemma. If the BAE investigation indeed “caused
another 7/7, how could we say that our investigation which
at this stage might or might not result in a successful prose-
cution was more important?”'®

In the end, the U.K.law officers were simply unable to dis-
regard the explicit,and what they believed to be real, threat to
the “British lives on British streets.” On December 13,2006, the
Director of the SFO concluded that to continue the investiga-
tion risked “real and imminent damage to the U.K's national
and international security and would endanger the lives of U.K.
citizens and service personnel.”He confirmed his decision in a
press release the following day.

Immediately after the UK. dropped the investigation,
Saudi Arabia went through with its $8 billion purchase of 72
Typhoon jet fighters.’
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corruption, it is necessary to look back
at the country’s track record in investi-
gating and prosecuting cases involving
foreign bribery. One case stands out
amongst all others — U.Ks investiga-
tion of BAE Systems plc and the subse-
quent termination of the investigation
under ignominious circumstances. The
facts and the timing of the BAE investi-
gation, the behind-the-screen maneu-
vering, international politics, and the
sum of money involved created the
perfect storm to generate an impetus
for a complete revamp of the UK’s
bribery laws and its enforcement of
those laws.

The international community was
outraged at the U.K’s termination of
such a high profile foreign bribery inves-
tigation. The abrupt termination of the
BAE investigation had several ripple
effects around the world.

America Steps in Where
Britain Feared to Tread

On May 12, 2007, U.S. Department
of Justice officers served a subpoena on
Michael Turner, then CEO of BAE, at the
Houston airport. The officers also seized
and examined Turner’s computer and
the documents that he was carrying.
Apparently, the U.S. prosecutors had
stepped in where the Brits feared to
tread — though not without raising
concerns on the part of corporate
America.” Not surprisingly, the U.S.
subpoena sought evidence about pay-
ments BAE had made to secure an $85
billion arms deal with Saudi Arabia. The
U.S. actions appear to serve to defend an
international treaty that 37 nations,
including the UK., have signed —
OECD’s Convention on Combating
Bribery of Foreign Public Officials in
International Business Transactions.”

Of course, another reason the
United States jumped in may be to jus-
tify its own aggressive record of bribery
prosecution since it has investigated and
charged more companies for bribery
than any other nation in the world."” Yet
another reason could be that in early
2007, Prince Bandar had deposited
some $2 billion in payments into
accounts at Riggs Bank in Washington,
D.C., while the Prince was serving as
Saudi ambassador to the United States.
These bank accounts could have drawn
the attention of the U.S. investigators
(and provided jurisdiction) as well.
Under the Foreign Corrupt Practices
Act, the United States can prosecute a
foreign person or entity for bribery if it
causes “an act in furtherance of the cor-
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rupt payment to take place within the
territory of the United States.”*

The United States was not alone in
stepping into the BAE investigation; the
Swiss opened a criminal investigation
into possible money laundering at BAE
Systems as well.’ Also, the Austrian
police recently executed a search warrant
while investigating whether BAE unlaw-
fully influenced defense procurements
in a number of countries.”

At the time that the other countries
stepped in to investigate BAE Systems,
British activist groups moved Britain’s
courts to reopen the BAE investigation.

Activists Seek Review
Of U.K. Decision

In early 2007, two British activist
groups filed a lawsuit seeking judicial
review of the U.K. government’s actions
in the British High Court — a mid-level
court in the U.K.*» The claimants chal-
lenged the SFO and the Attorney
General’s decision to terminate the
investigation on six grounds including
that it was “unlawful” for the Director of
the SFO to accede to the threat made by
Prince Bandar and that such conduct
was contrary to the U.K’s constitutional
principle of the rule of law.*

The U.K. government’s defense
essentially was that “the law is powerless
to resist the specific ... attempt by a for-
eign government to pervert the course of
justice in the United Kingdom.”” The
government’s stance was that “whilst it is
a matter of regret, what happened was a
part of life. The court cannot intervene
but should leave the Government to
judge the best course to adopt in
response to the threat.”* The High Court
was faced with a case where it felt that
“so bleak a picture of the impotence of
the law invite[d] dismay, if not out-
rage.”” The Court was aware it had “to
identify a legal principle that may be
deployed in defense of so blatant a
threat” because “if there was no identifi-
able legal principle by which the threat
may be resisted, then the court must
itself acquiesce in the capitulation.”

The British High Court did identify
such legal principle and in April 2007
ruled in favor of the activists. Amongst
other reasons, the Court ruled:
“Submission to a threat is lawful only
when it is demonstrated to a court that
there was no alternative course open to the
decision-maker.”® The Court ruled that
the government had not met this burden.
The High Court accordingly quashed the
decision made by the Director of the SFO
and remitted it to him for reconsideration.

The SFO immediately appealed to
the U.K’s highest court, the House of
Lords.® Unfazed by the international
outcry following the U.K’s termination
of the BAE investigation, in July 2008 the
House of Lords overturned the High
Court’s decision, thereby leaving the
BAE investigation closed.” The Lords
held: “The issue in these proceedings is
not whether [the Director’s] decision
was right or wrong, nor whether the
Divisional Court or the House agrees
with it, but whether it was a decision
that the Director was lawfully entitled to
make.”* In the opinion of the House, the
Director’s decision was one he was law-
fully entitled to make. The Lords upheld
the SFO Director’s legal right to close a
case based on his own discretion, with-
out interference from the government.”
As to the High Court’s finding that the
government had not met its burden of
demonstrating that there was no alter-
native course but to succumb to the
Saudi threat, the Lords opined that the
Director of the SFO was not in a posi-
tion to try to dissuade the Saudis from
carrying out their threat and had to rely
on the assurances of others that the
threats were real.”

Ten days after the House of Lords
decision, the Saudis announced that they
would contract with BAE for an addi-
tional 48 to 70 Typhoon jet fighters.”

OECD Slams U.K. on Track
Record for Combating
Foreign Bribery

Until the U.K. dropped its investiga-
tion of BAE Systems, the Paris-based
OECD, a group of 30 industrial nations
committed to democracy and market
reforms, was doing quite well in oversee-
ing a global anti-bribery treaty.”* The
United States was prosecuting a record
number of corporate bribery cases,
Germany had prosecuted Siemens AG,
Europe’s largest engineering company,
and France was pursuing its engineering
giant, Alstom, on corruption allega-
tions.” Then the U.K. came along and
dropped its probe of BAE payments
made to a Saudi prince and others in the
face of an explicit and blatant threat
from Saudi Arabia’s representatives.

The OECD felt that Britain’s caving
in to the Saudi threat seriously under-
mined the treaty. In October 2008, the
OECD’s Working Group released a 75-
page report slamming the UK. for its
abysmal failure to stop bribes being paid
by its companies dealing in foreign mar-
kets.” The OECD Report stated that the
Working Group was “disappointed and
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seriously concerned with the unsatisfac-
tory implementation of the Convention
by the U.K”* The Group pointed out
that the U.K. had “systemic deficiencies”
in investigating and prosecuting foreign
bribery cases.” The Group was con-
cerned that the U.K. had failed to
address its deficiencies and had actually
hindered investigations. The Working
Group reiterated its previous recom-
mendation — made in 2003, 2005, and
2007 — that the U.K. enact new foreign
bribery legislation at the earliest possible
date.” The Group stressed that the U.K’s
failures in combating bribery under-
mined the credibility of its legal frame-
work and potentially triggered the need
for increased due diligence over its com-
panies by its partners and other multi-
national institutions."

The OECD also criticized the U.K’s
existing laws in combating bribery and
policing corruption at British compa-
nies.” The OECD highlighted specific
concerns and longstanding deficiencies
with the U.K’s current laws that apply to
foreign bribery,* to wit:

(a) The UKJs Prevention of
Corruption Act 1906 is based on an
agent/principal concept. Under the
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general principles of the law of
agency, the informed consent of the
principal to the agent’s actions is a
defense to the agent’s liability for
any breach. The question therefore
arises as to whether principal con-
sent is a defense to foreign bribery
under the 1906 Act. When this defi-
ciency was pointed out to the U.K.
in 2005, the U.K. was categorical in
its submissions before the OECD
that principal consent could not be
a defense. However, this position
was in sharp contrast with the views
of the U.Ks Attorney General when
the Al Yamamah investigation was
dropped in 2006 and the AG pub-
licly stated that principal consent
was the “principal obstacle” to the
prosecution.”  Also, sometime
before 2004, Jersey investigated sev-
eral major U.K. defense companies
for bribing Qatari officials. It even-
tually discontinued the investiga-
tion because of the written confir-
mation provided by the Emir of
Qatar that the “commission pay-
ments” had been made with the
Emir’s knowledge and approval.*
The UK. decided against opening
its own investigation because the

Emir’s confirmation was also “a
material obstacle to any prosecu-
tion” in the U.K. for corruption.”

(b) Another concern of the OECD was
whether the U.K’s pre-2002 legisla-
tion applied to foreign bribery. In
the BAE case, the Attorney General
admitted that the U.K’s common
law and statutory bribery offenses
did not cover pre-2002 conduct.”

(c) There is a complication related to a
possible role of the U.K. government
officials in a transaction allegedly
involving bribery. In the UK., the
government is closely involved in
some business transactions between
a private entity and a foreign entity.
If the government’s officials know or
approve of certain actions, the
briber may assert a defense that the
bribes were allegedly consistent with
the government’s policy.”

(d) Under existing U.K. law, it may not
be a crime for a person to use a non-
U.K. national as an intermediary to
bribe a foreign public official if the
act of bribery takes place outside
the U.K. This is because the U.K. has
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implemented bribery through
intermediaries under Article 1 of
the OECD Convention via the doc-
trine of secondary liability. Under
this doctrine, when the act of
bribery takes place outside the U.K.
territory, the intermediary has not
committed a crime under UK. law
since he or she is not a U.K. nation-
al. And the person who used the
intermediary cannot be secondarily
liable for aiding or encouraging the
commission of a crime. The U.K.
does not dispute this anomaly.”

(e) Last but not least is the U.K’s statu-
tory requirement for Attorney
General consent for prosecutions of
foreign bribery or for assisting or
encouraging foreign bribery. There
are cases where the SFO has pro-
posed filing criminal charges for
foreign bribery and the Attorney
General has simply failed to decide
on the request for months.

The Law Commission of England
and Wales, in its November 2008 report,
raised similar concerns over the U.K’s
current law concerning bribery.” Having
set forth severe criticism of the U.Ks
existing law to combat foreign bribery,
the OECD Working Group also con-
demned the U.K’s handling of the BAE
investigation. The Group concluded that
the U.K. “did not engage in sufficient
efforts to develop and explore alterna-
tives to terminating the Al Yamamah
investigation.” Notwithstanding Britain’s
House of Lords decision, the OECD
Working Group expressed serious con-
cerns about whether the U.Ks actions in
the BAE investigation were consistent
with the Convention.*

The OECD’s damning report came
as a wake-up call to British businesses
and government. It did not help matters
when soon after the OECD report was
released, the head of the U.K's Financial
Services Authority, Lord Turner, warned
that the fallout from the current finan-
cial crises would result in an end to so-
called “light touch” regulation.”

Having been slammed and shamed
for their dropping the BAE investigation
worldwide, the Brits finally swung into
action.

The United Kingdom
Responds

The U.K’s response to the global
criticism was twofold: one, to up the

ante on enforcement and two, to enact
tougher new legislation. On the enforce-
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ment side, the U.K. has reported that the
number of “open” investigations relating
to foreign bribery has significantly
increased — by August 2008, it had
reached a total of 17 SFO cases plus
seven cases being investigated by the
City of London Police Overseas Anti-
Corruption Unit.* Also, the U.K.
secured its first conviction against an
individual for involvement in foreign
corruption. The case involved the 65-
year-old managing director of CBRN
Team, a UK. security company, who
paid British Pounds Sterling (“GBP”)
83,000 in bribes in 2007-2008 to two
Ugandan officials in relation to a GBP
210,000 contract. The individual
received a five-month jail sentence sus-
pended for one year.”

Further, in October 2008, the SFO
announced a settlement with a U.K. con-
struction company, Balfour Beatty, relat-
ing to “irregular payments” and ques-
tionable accounting practices made by a
subsidiary of the company in Egypt.
Balfour Beatty agreed to surrender GBP
2.25 million in unlawful proceeds. It was
the first such civil recovery order
obtained by the SFO since it became
empowered to seek such orders.” Also in
October, the U.K. detained and ques-
tioned two individuals, one an Austrian
Count and the other a BAE executive as
a part of an investigation into bribery in
a Czech arms deal. The SFO has stated
that it is investigating other allegations
of bribery against British companies,
including BAE, in Qatar, South Africa,
Tanzania, Romania, Chile, and the Czech
Republic.”” Nevertheless, despite its
newly found zeal in investigating and
prosecuting foreign bribery, the U.K. has
still a lot of catching up to do in compar-
ison with the United States. The United
States has prosecuted 105 foreign
bribery cases in the past 11 years, com-
pared with only one in the U.K.**

On November 20, 2008, the Law
Commission of England and Wales pub-
lished a report, Reforming Bribery, which
recommends drastic overhaul of the
UXKs current laws concerning bribery
and corruption. The Commission pro-
poses a complete repeal of the common
law offense of bribery, the whole of
1889, 1906 and 1916 Acts and all or parts
of a number of other statutory provi-
sions.”

Briefly speaking, these offenses are
proposed to be replaced by two general
offenses of bribery and with one specific
offense of bribing a foreign public offi-
cial. The first of the general offenses will
be concerned with the conduct of the
payor and will hold the briber liable. The

second of the general offenses appears to
be concerned with the conduct of the
recipient.”® These offenses will be con-
fined to the activity of a business, profes-
sional or public in nature. Distinction
between private enterprise and public or
government-held companies would no
longer be reflected.®" Performance of a
function or activity will be “improper” if
it is carried out in breach of: (a) good
faith, (b) impartiality, or (c) position of
trust.? Further, these general offenses
will apply to acts done outside the UK.,
if they would have amounted to an
offense within the U.K. and the person
accused is, amongst other possibilities, a
British citizen, an individual ordinarily
resident in the U.K., or a body incorpo-
rated in the U.K.

The Law Commission has also
strived to meet the OECD’s criticism
concerning the required consent of the
Attorney General for foreign bribery
prosecutions. The Commission recom-
mends that the consent of the Attorney
General should be required only in cases
with an “international dimension” to
them.® In other cases, the Commission
proposes that the Director of the prose-
cution authority give the consent.”

There is a separate offense of brib-
ing a foreign public official (“FPO”).*
The offense will be committed if a per-
son offers or gives any “advantage not
legitimately due® to a FPO, or to anoth-
er person with the FPO’s assent ... (a)
intending to influence the FPO in his or
her capacity as a FPO and (b) intending
to obtain or retain business.”” This
appears to be in line with America’s
Foreign Corrupt Practices Act provi-
sion.” The Commission has proposed an
affirmative defense to the discrete
offense of bribery of a foreign public
official, by which the accused can prove
that he or she reasonably believed that
he or she was legally permitted or legally
obliged to confer the advantage in ques-
tion by the law of the foreign country.”
What is reasonable? Steps taken to dis-
cover the true legal position before the
advantage is conferred should be consid-
ered in answering this question.”

The Law Commission also recom-
mended a new corporate offense of neg-
ligently failing to prevent bribery by an
employee or agent.”” It would be a
defense for the company to show that
there were “adequate procedures” in
place designed to prevent persons from
committing bribery.”” However, this
defense will not apply if the person or
persons whose responsibility it was to
prevent the bribery was a director, man-
ager, or equivalent person with the com-
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pany.” It is noteworthy that in contrast
to the reliance of the United States on
vicarious liability, the Commission pro-
poses a negligence standard for prose-
cuting companies for the conduct of
their employees. British companies
could be prosecuted if they negligently
failed to prevent bribery by an employee
or agent — a lower threshold of culpa-
bility, negligence rather than the usual
requirement of intent.”

The Commission recommends that
the general offense of bribery or the
offense of bribing a foreign public offi-
cial can lead to imprisonment up to 10
years or fine or both. The corporation
guilty of negligently failing to prevent
bribery would be liable for the statutory
maximum fine upon conviction.”

The U.K’s Ministry of Justice
spokesman has stated that the
Government was giving “close consider-
ation” to the Law Commission’s recom-
mendations.” It is widely anticipated
that the forthcoming bill before the
Parliament on this issue will be heavily
influenced by the Commission’s report.
The Commission’s proposals herald a
dramatic change in the U.K’s legal land-
scape and its approach towards combat-
ing corruption and bribery. The current
Director of the SFO has pledged to allo-
cate “substantial new resources to tack-
ling corruption” and to adopt a “U.S.-
styled” approach to dealing with bribery
and corruption.” The fallout of the BAE
case, the resulting international outrage
and condemnation, and the Law
Commission’s proposed law reforms
promise one thing: turning a blind eye to
bribery and corruption or a “light
touch” regulation of these offenses is no
longer an option for the UK. law
enforcement.”
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